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Analytical Legal Research for Expounding 
the Legal Wor(l)d*   

   Meanings, silences, and relationships that go into legal concepts and 
propositions have to be expounded through a systematically undertaken 
process of legal reasoning. Called analysis, this process involves breaking 
up of a topic or substance,   1    a detailed examination of its constituent ele-
ments or structures, and understanding what these elements really signify 
and how they relate to each other or with any other norm. Salmond’s 
traditional approach of treating analytical jurisprudence as separate from 
historical and ethical domains had exclusively focused on law as found, but 
not on law as evolved, morally justified, and actually operating in society.   2    
Subsequent thinkers regarded analysis as a fruitful exposition by look-
ing into historical, ethical, and sociological dimensions also.   3    While legal 

    *   Originally published in a slightly different form as ‘Analytical Legal 
Research for Expounding the Legal Wor(l)d’, in Manoj Kumar Sinha and 
Deepa Kharb (eds),  Legal Research Methodology  (LexisNexis and the Indian Law 
Institute, 2017), 23–47.  

    1   The meaning of ‘analysis’ is found in <http://www.oxforddictionaries.com/
definition/english/analysis> accessed 14 September 2015.  

    2   Cited in R.W.M. Dias,  Jurisprudence  (5th edn, LexisNexis, 2013), 17; P.J. 
Fitzgerald,  Salmond on Jurisprudence  (12th edn, Universal Publishing Co., 2014) 
28–9.  

    3   Dias (n 2), 17.  
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research is a holistic exercise that combines a multitude of methods, ALR 
as discussed in this chapter engages with a discussion on law as found.   4    

 According to P.M. Bakshi, ‘“Analytical research” is a convenient 
phrase which may be used to describe the type of research that aims 
primarily at an exploration of what is the existing law.’   5    Although looked 
down upon as ‘lawyer’s law analysis’ or ‘black letter law’   6    by think-
ers of the other schools of law,   7    it is a well-known means of knowing 
what the law is, and hence is a substantive method of legal reasoning. 
Exposition or explanation of law, which is one of the basic objectives of 
legal research, brings to it an alternative name—‘expository research’. 
Its importance for other methods of research or for the functioning of 
the legal system is considerable. However, modern analytical jurispru-
dence has taken the rights talk and power analysis into the functional 
and moral domains as well. This necessitates an examination of the 
moral discourse also. 

 Locating the proper law, and knowing its implication in light of the 
language in which it is expressed, are some of the important tasks of 
legal professionals, including researchers. The need to understand it in 
the context of its purpose takes us to considerations relating to rights. The 
present chapter aims to survey the techniques involved in understanding 
the status and meaning of legal norms. Its road map is as follows: to gather 
input from analytical jurisprudence; to delve into the method of exposi-
tion of meanings, silences, and relationships in the legal domain; and to 
delineate practical procedure to be carried out in identifying the status of 
a legal norm in the hierarchy, in understanding the implications of its rela-
tionships with other norms, and in an interpretative framework. In this 
context, hierarchy is related to the status and authority of the norm that 

    4   The broader sense of legal analysis which includes historical, ethical, and 
sociological analysis will be discussed elsewhere. However, when necessitated, 
border hopping will be resorted to.  

    5   P.M. Bakshi, ‘Legal Research and Law Reform’ in S.K. Verma and M. Afzal 
Wani (eds),  Legal Research and Methodology  (2nd edn, The Indian Law Institute, 
2010), 110, 114.  

    6   This approach focuses on law as a self-sustaining principle that can be 
gathered from statute or judicial decision with little or no reference to the world 
outside the law. See Mike McConville and Wing Hong Chui (eds),  Research 
Methods for  Law (Edinburg University Press, 2007), 1. See also  Jackson and 
Bradford  v  Huntington  30 US 402, 432 (1831).  

    7   Marc Galanter,  Law and Society in Modern India  (Oxford University Press, 
1989).  
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determine its validity. For example, written law prevails over unwritten 
law; the Constitution prevails over ordinary law; enabling legislation 
prevails over delegated legislation.   

    Jurisprudential Discourse   

 Analysis of law starts with a discourse on the source of law or the author-
ity in support of it. According to Jeremy Bentham, a pioneer positivist 
law reformer, the will of the sovereign is the source of law. By ‘sovereign’ 
he means any person or assembly of persons to whose will the whole 
political community is (no matter on what account) supposed to be in 
a disposition to pay obedience, in preference to the will of any other 
person.   8    According to John Austin, law is the rule laid down for the guid-
ance of an intelligent being by another intelligent being having power 
over him. For him, law is the command of the sovereign. Sovereign is a 
determinate human superior, receiving habitual obedience from the bulk 
of a given society and not subordinate to any other superior.   9    According 
to positivists, sanctions behind the law, which emanate from the enforc-
ing authority, are determinative of legal character. For them, morality is 
not a factor that enters into sanction. 

 Hans Kelsen, another positivist, looked at law as a system of legal norms. 
Amidst the multiplicity of norms, it is the basic norm which brings unity 
in diversity. The legal process involves a hierarchy of norms, in which the 
validity of each norm rests upon a higher legal norm. Tracing the validity 
of legal norm to higher legal norm, ultimately to the  grundnorm , such as 
the Constitution, and then finally to the basic structure, provides a meth-
odology of analysing the interrelationship of legal norms. Kelsen says, 
‘This analysis of the function of the basic norm brings to light also a spe-
cial peculiarity of the law—the law regulates its own growth and its own 
making. The unity of a legal order is a law making unity.’   10    According to 
him, the validity of a legal norm is not to be deduced from its content but 
from the valid link with the basic norm. 

    8   Jeremy Bentham,  Of Laws in General  (ed. Hart), cited in M.D.A. Freeman 
(ed.),  Lloyd’s Jurisprudence  (8th edn, Sweet and Maxwell, 2008), 275–6.  

    9   John Austin,  The Province of Jurisprudence Determined  (ed. Hart) 1954, 
cited in Freeman (n 8), 291–300.  

    10   H. Kelsen, ‘The Pure Theory of Law’ (1934–5) 50 and 51,  Law Quarterly 
Review , cited in Freeman (n 8), 326, 330.  
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 Scholars of modern analytical jurisprudence take the power discourse 
on law to the field of social recognition and morality. The concern for 
integrated coherence is also clear in this debate. H.L.A. Hart, Ronald 
Dworkin, and Joseph Raz are the prominent scholars representing this 
genre. Taking a clue from Austin that sharpened awareness of words shall 
sharpen our awareness of the phenomenon, Hart builds legitimacy of law 
in the factor of recognition rather than in sovereignty. According to him, 
the rule of recognition provides authentic criteria for identifying valid law 
within a particular legal system. Such recognition is evident in court deci-
sions and administrative rulings, and more importantly, is a form of social 
practice. It is a measuring rod of legitimacy. It might reflect the pedigree 
of moral principles or substantive values. The secondary rules of obliga-
tion have to conform to primary rules of recognition. Ronald Dworkin 
explains the form fundamental tests of positivism as follows: ( i ) existence 
of rules of recognition as master rule that sets condition for validity, 
( ii ) every legal norm shall conform to master rule, ( iii ) moral worthiness 
or substantive value is not a test of legality, and ( iv ) judges have discretion 
to evolve legal norms in the circumstances of hard cases.   11    

 According to Joseph Raz, law claims to possess or does possess legiti-
mate authority. Assertion of right to impose obligation and allegiance of 
subjects to obey the law provide legitimate authority to law. The coher-
ence theory assigns to source-based law a special role in its account of law. 
The incorporation thesis attributes validity to legal norms on the basis of 
moral justification. But all the moral consequences of the legal rule are 
not part of the law.   12    

 Gathering of justification for law in ideals of morality or in argument 
towards promotion of legal and human rights and justice is another 
important development that enriched analytical jurisprudence. While 
Austin kept morality far apart from law, the discourse on morality in 
subsequent eras for minimum social acceptance as essential for survival 
of the legal system gave space for deriving the power of enforceability 
from social recognition instead of sovereignty. Consequently, will of 
the community expressed in the form of social recognition becomes the 

    11   Jules Coleman,  The Practice of Principle: In Defence of a Pragmatist Approach 
to Legal Theory  (Oxford University Press, 2003), 103–19, cited in Freeman 
(n 8), 499.  

    12   Joseph Raz,  Ethics in Public Domain: Essays in the Morality of Law and 
Politics  (Oxford University Press, 1995), Chapter 10 <http://www.oxford
scholarship.com/view/10.1093/acprof:oso/9780198260691.001.0001/acprof-
9780198260691-miscMatter-1> accessed 20 March 2019.  
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reckoning force behind law. The practice of looking at legal norms as 
embodiment of specific concepts relating to rights started with W.N. 
Hohfeld.   13    Hohfeld’s brilliant exposition of jural relationships, opposition, 
and correlatives—rights–duties, liberty–no right, power–subjection, and 
immunity–disability—gave a new method of analysing legal principles. 
However, similar types of objectivity cannot exist where law is seen from 
the angle of an abstract notion of justice and human dignity. 

 Some valuable inputs that can be gathered from positivist or analyti-
cal jurisprudence in the path of carrying out ALR are as follows: ( i ) the 
source of law determines the character of law, ( ii ) the power behind the 
law should be properly perceived because it is the competence to enact 
that gives legitimacy to legal norms, ( iii ) the interconnectivity of legal 
norms shall be logically understood so that analysis achieves integrated 
coherence, and ( iv ) the force behind law is not mere legal sanction but it 
has a larger scope, including factors that build social recognition.   

    Meanings, Silences, and Relationships as Resources 
of Understanding   

  In this section, the focus is on the significance of meanings, silences, and 
relationships, as they are important factors in bringing out the legal implica-
tions of words and concepts to the forefront, which is the foremost objec-
tive of ALR.  

    Meanings: A Theoretical Discussion   
 Language is the medium through which thoughts are communicated. 
Thoughts are symbolized by vocabulary and wrapped in the skin of words.   14    
Words are coined by social practice, philosophy of mind, and linguistic 

    14   Per Holmes J. in  Towne  v  Eisner  (1918) 245 US 418 : 62 L Ed 372, p. 376: 
‘A word is not crystal, transparent and unchanged; it is the skin of living thought 
and may very greatly in colour and content according to the circumstances and 
the time in which it is used.’ Jerome Frank adapted a quotation from Holmes 

    13   Wesley Newcomb Hohfeld, ‘Some Fundamental Legal Conceptions as 
Applied in Judicial Reasoning’, (1913) 23(1),  Yale Law Journal , 16–59; 
Wesley Newcomb Hohfeld, ‘Fundamental Legal Conceptions as Applied 
in Judicial Reasoning’, (1917) 26(8),  Yale Law Journal , 710–70, published 
posthumously as a book in 1923; Arthur L. Corbin, ‘Legal Analysis and 
Terminology’, (1919) 29(2),  Yale Law Journal , 163–73; A. Kocourek,  Jural 
Relations  (2nd edn, Bobbs-Merrill Company, 1928).  
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habit or effort. If the thoughts underlying words are clear and unambiguous, 
synchronization occurs between expectations from the law, interpretation 
by the judge/administrator, and the approach of the society, which receives 
the legal message and tries to internalize it. But the reality is that words 
have different meanings: plain, legal, express, and implied; and every 
language has inherent diseases: ambiguity, over-vagueness, over-precision, 
over-generality, and under-generality.   15    They can be minimized or mitigated 
but cannot be totally excluded, despite the skill of the most blessed draftsman. 
Hence, picking up the correct meaning is a critical task for analytical thinkers. 
Since the rule of law thrives on stability, predictability, and certainty, words 
with clear meanings should be used to the extent possible.   16    

 The theories of meanings aim at limiting the indeterminacy of words. 
The linguistic theory holds that the mutual triangular relation between 
language, the mind, and the world balance each other in order to limit 
the indeterminacy of words. Language mediates and empowers the mind 
to hold thoughts, whereas using and understanding language is a mental 
task.   17    When the different minds of makers, interpreters, and participants 
of law concur, linguistic meaning arises and helps in achieving coherence 
in the actions of the world. Language connects itself to the world, being 
a construct of the society. Words make sense within the context of space 
and time. Any word is born in the world, and the legal world moves 
through the legal word. Matthias Klatt explains, ‘With language, which 
is the vehicle for describing and explaining reality, language philosophy 
concentrates on whether and what means language may give a correct, 
true, or adequate description of the world. Linguistic meaning is accord-
ingly closely connected to the nature of truth and reality.’ Regarding 
the relation between mind and the world, it should be noticed that the 
human action in the form of perception, behaviour, representation, and 
intention brings consciousness to the world’s reality.   18    Since thoughts are 
generally conveyed through the channels of words, this reference brings 

which drives home the same point; see Dias (n 2), 625: ‘We must think things 
not words, or at least, we must constantly translate our words into the facts for 
which they stand if we are to keep to the real and the true.’  

    15   Reed Dickerson , Interpretation and Application of Statutes  (Little, Brown 
and Company, 1975), 43–53.  

    16   W. Friedmann,  Legal Theory  (5th edn, Universal, 2003).  
    17   Matthias Klatt,  Making the Law Explicit: The Normativity of Legal Argument  

(Hart Publishing, 2008), 89–90.  
    18   Klatt (n 17), 89.  
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congruence. The referent theory of meaning identifies the meaning of 
words by referring to names, descriptions, and individual objects. It may 
engage in verification by resorting to scientific observation or build up a 
casual relation between the use of the term and its referent or may assume 
meaning entirely on the basis of empirical data. 

 The discourse on realism and outer realism has brought out three 
propositions on meanings: ( i ) in the matter of universals such as prop-
erty, relation, numbers, and groups, realism remains as an irreducible 
component, ( ii ) realism may reflect subjective elements such as thinking, 
cognition, or language, and ( iii ) truth of a statement is independent of its 
verification or justification.   19    

 Since the function of language is communication, the psychological-
functionalist relationships between the minds of communicator, interpreter, 
and reviewer should be considered. By integrating the above theories 
of meaning through a combination of language with the realities of the 
world, more workable solution can be attempted.   20    

 Under the analytical legal theory, establishing and assigning of mean-
ing are to be done by following three steps:   21    ( i ) establishing what the 
legislator said, ( ii ) considering the legislator’s subjective purpose, and 
( iii ) assigning meaning in light of the objective purpose. 

 A wide reading of legal literature will acquaint one with termino-
logical usage. In case of insufficient understanding, dictionaries are to 
be referred. In response to the difficulties felt in the use of analytical 
legal theory, the structural theory argues that the text is only a guide-
line and the actual rule is a product of process of application of law. 
The text of the rule is only a linguistic source of law. This gives liberty 
to the legal practitioner to attribute meaning outside the rigid objec-
tivity of law.   22    Thus, in case of injustices, the judge may fill the gap 
by gathering meaning from the community perspective of common 
sense and general concept of justice.   23    That calls for addressing the 
enigma of silence.   

    19   Michael Dummett, ‘Realism’ in Michael Dummett (ed.),  Truth and Other 
Enigmas  (Harvard University Press, 1978), cited in Klatt (n 17), 93.  

    20   Klatt (n 17), 92.  
    21   Hans-Joachim Koch and Helmut Russmann,  Juristische Begründungslehre , 

cited in Klatt (n 17), 45.  
    22   Klatt (n 17), 63, 64.  
    23   German Federal Constitutional Court, cited in Klatt (n 17), 6.  
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    Silences and Echoes from the Invisible Valley   
 The literal interpretation of a legal text has the propensity of excluding 
an implied meaning ( expressio unius est exclusio ulterius ).   24    However, it is a 
well-received notion that a written constitutional or legal text cannot be 
a complete and exhaustive set of rules for its interpretation.   25    Gaps and 
interstices within statutes are to be filled by exploring hidden ideas from 
beneath and beyond the text, and by reading between the lines. Discovery 
of principles outside the legal text by careful gathering of community’s 
consensus to them becomes an important method of dealing with silences. 
Fali S. Nariman, in his seminal chapter, surveys the contribution of silences 
in our constitutional law to the judicially evolved new doctrines, giving 
new dimensions to the understanding of the Constitution.   26    The Privy 
Council’s  Liyange  principle that violation of a basic unwritten premise in 
the Constitution by legislation is to be nullified is the starting point for the 
silence doctrine.   27    Nariman refers to ‘We the People’ as a continuous soci-
ety and not a frozen community, which is a source of power to evolve and 
inspire principles that substitute for silences. The basic structure theory 
is the first and pervasive product of the silence doctrine.   28    Michael Foly 
notes, ‘Abeyances are valuable, therefore, not in spite of their obscurity but 
because of it ... what remains unwritten and intermediate can be just as 
much responsible for the operational character and restraining quality of a 
constitution as its more tangible and codified components.’   29    

 Laurence Tribe extensively deals with the invisible dimensions of a 
visible Constitution and highlights the importance of architecture of the 
Constitution on invisibility aspects: ‘[T]hose who construct the invis-
ible constitution lead to their work within the fixed shapes that already 

    24    G.V.K. Industries Ltd  v  Income-Tax Officer  AIR 2011 SCW 2047, para 54.  
    25   Laurence Tribe,  The Invisible Constitution  (Oxford University Press, 

2008), 78.  
    26   Fali Nariman, ‘The Silences in our Constitutional Laws’ in P. Ishwara Bhat 

(ed.),  Constitutionalism and Constitutional Pluralism  (LexisNexis, 2013), 37–52.  
    27    Liyange  v  R  (1966) 1 All E R 650, 658.  
    28   Nariman (n 27).  Kesavananda Bharathi  v  State of Kerala  AIR 1973 SC 

1461;  Indira Gandhi  v  Raj Narain  AIR 1975 SC 2299;  Minerva Mills  v  Union 
of India  AIR 1980 SC 1789;  I.R. Coelho  v  State of Tamil Nadu  AIR 2007 SC 
861;  M. Nagaraj  v  Union of India  AIR 2007 SC 71; Asok Kumar Ganguly J. 
in  Bhanumathi  v  State of U.P.  AIR 2010 SC 3796, paras 67–68. See also  Usha 
Bharti  v  State of U.P . AIR 2014 SC 1686.  

    29   Michael Foly,  The Silences of Constitution  (Routledge, 1989), 10.  
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exist.’   30    The explorations beyond the text take place by anchoring on tacit 
postulation of the constitutional plan,   31    which is part of the invisible 
Constitution.   32    Tribe views that the idea of government of the people, by 
the people, and for the people was developed in  McCulloch  by extrapolat-
ing federalism.   33    The potentiality of the habeas corpus remedy in criminal 
cases also reflects invisibility. The state right theory of federalism and the 
national supremacy notion emerge from the invisible features debate.   34    It 
is the constitution’s invisible feature that helped in incorporating equality 
jurisprudence in its multiple dimensions, which took place by mustering 
support from unstated presuppositions about the purpose of demand-
ing various forms of equality.   35    The famous dissent by Justice Holmes in 
 Lochner    36    has roots in the fundamental principles and traditions of people 
as gathered from the invisible Constitution rather than in precise consti-
tutional text.   37    The process of visualizing the invisible is traceable in the 
discourses on structure and relationship in the Constitution.   38    Laurence 
Tribe concludes that in spite of the impossibility of attaining consensus 
about the content and application, there is hardly any difference between 
the invisible and express Constitution.   39    

 The methodology of converting silence into the explicit principle 
consists in the concerted use of the structure and relationships within 
the Constitution, the original intention, consequences of interpretation, 
and the fundamental principle that civilize the society.   40    ‘[T]he judicial 
process operating in this task is churning the darkness of silence to arouse 
the springs of inner consciousness and channel them to the barren fields 
of the black letter law.’   41      

    30   Tribe (n 26), 56.  
    31   Tribe (n 26), 73.  
    32   Tribe (n 26), 77.  
    33    McCulloch  v  Maryland  17 US 316 (1819).  
    34   Tribe (n 26), 99–105.  
    35   Tribe (n 26), 118.  
    36    Lochner  v  New York  198 US 45 (1905).  
    37   Tribe (n 26), 127.  
    38   Tribe (n 26), 151.  
    39   Tribe (n 26), 211.  
    40   Tribe (n 26), 210; also see Bhat (n 27), xiv; ‘The visible is a shadow cast 

by the invisible’ (Plato,  The Republic , VII, 514, a2–517, a7,  The Allegory of the 
Cave , cited in Martin Luther King,  The Papers of Martin Luthar King Jr , vol. V: 
Threshold of a New Decade (2005), 578).  

    41   Bhat (n 27), xiv.  
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    Relationships as Resources of Meaning   
 The patterns of relationships provide useful guidance to analyse the rela-
tionships amidst various concepts and principles of law. The types and 
implications of relationships between jural correlations, opposites, and 
contradictions of various facets of rights provide a rich field of intellectual 
discussion, ever since Hohfeld. One can accurately locate the legal position 
of an entity by looking at the legal relations attached to rights or their oppo-
sites. Going beyond technical aspects of relations, their social outcomes and 
the choice of the most appropriate starting point for initiating legal actions 
have raised philosophical questions.   42    It is possible to discuss the content, 
extent, and limit of rights by reference to the operations of these relations.   43    
Hohfeld put forward his eight conceptions, being dissatisfied with a claim 
that all legal relations can be reduced into rights and duties. The binaries of 
right–duty, liberty–no-right, power–subjection (liability), and immunity–
disability have a definite pattern of relation with logical consequences.   44    
The sum total of a person’s legal status can be perceived by looking into 
these relationships. Understanding of the legal consequences from this 
perspective provided sharp delimitations. While Hohfeldian analysis is a 
useful line of inquiry, confusing it with the basic concept of legal discourses 
would be problematic. Although it is a commendable effort, treating it as 
an all-time solution may impair legal analysis.   45    

 Another type of relation that helps in rationalizing the analytical 
process is that of inter-norm relationships. If the norm is a subordinate 
legislative norm, its nexus with enabling legislation and the Constitution 
should be examined;   46    if it is enabling legislation, its nexus with the 
Constitution in terms of competence and limitations should be considered;   47    
and if it is constitutional amendment, its nexus with basic features of the 

    42   It is a matter of debate whether the best starting point for analysis is duty 
or power. See Dias (n 2).  

    43   M. Radin, ‘A Restatement of Hohfeld’, (1938) 51(7),  Harvard Law 
Review , 1141–64; Kocourek (n 13); Andrew Halpin,  Rights and Law: Analysis 
and Theory  (Hart Publishing, 1997), 30–3; Dias (n 2), 24–43.  

    44   Hohfeld (n 13); Corbin (n 13); also see Kocourek (n 13), 35.  
    45   Halpin (n 44), 48.  
    46    Dwarka Prasad Laxmi Narain  v  State of UP  AIR 1954 SC 224;  Narendra 

Kumar  v  Union of India  AIR 1960 SC 430;  Kerala Samsthana Chethu Tozhilali 
Union  v  State of Kerala  (2006) 4 SCC 327.  

    47    In re Delhi Laws Act  1912 AIR 1951 SC 332;  Avinder Singh  v  State of 
Punjab  AIR 1979 SC 321.  
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Constitution   48    should be scrutinized. The impact of international human 
rights instruments upon the domestic legal system has shown the potential 
of the relationship between international law and municipal law to 
expand the scope and content of human rights. The Kelsenian principle 
of hierarchy of legal norms provides guidance in all these matters.   49    

 The relationships between the three organs of the government—
legislature, executive, and judiciary—are crucial for mutual checks and 
balances, and provide valuable inputs for analysis. The relationships amidst 
the central, state, and local governments provide another dimension to 
legal analysis. The theory of separation of power, the diverse theories of 
federalism, and wide array of discourses about their implications provide 
inputs to researchers in the course of analysis. It takes researchers to the 
theoretical domain of structure, purpose, and functioning of the state. 
Connecting federalism with human rights and welfare provides another 
line of inquiry touching upon the functioning of welfare democracy.   50    

 The pattern, types, and impact of the interrelationships amidst fun-
damental rights is another sphere which attracts analytical research. The 
gradual developments from  A.K. Gopalan    51    to  Maneka    52    and the great 
strides made in the post- Maneka  era   53    by resorting to interrelationship of 
rights have been in response to analytical research and by expounding and 
expanding the contents and extent of rights. Mutuality of relationships in 
ascertaining and balancing in the context of each fundamental right can 
be appropriately examined through ALR.   54    Relationships between Part III 
and Part IV of the Constitution have worked towards the synergy between 
principles and policies.   55    

    48    Kesavananda Bharathi  v  State of Kerala  AIR 1973 SC 1461;  Indira Gandhi 
v Raj Narain  AIR 1975 SC 2299.  

    49   Kelsen (n 10).  
    50   P. Ishwara Bhat, ‘Why and How Federalism Matters in Elimination of 

Disparities and Promotion of Equal Access to Positive Rights and Welfare’, 
(2012) 54(3),  Journal of Indian Law Institute , 324–63.  

    51    A.K. Gopalan  v  State of Madras  AIR 1950 SC 27.  
    52    Maneka Gandhi  v  Union of India  AIR 1978 SC 597.  
    53    Olga Tellis  v  State of Maharashtra  [1985] 2 Supp SCR 51;  M.C. Mehta  v 

 Union of India  1987 SCR (1) 819;  Vishaka  v  State of Rajasthan  AIR 1997 SC 
3011;  Bandhua Mukti Morcha  v  Union of India  (1997) 10 SCC 549.  

    54   See P. Ishwara Bhat,  Fundamental Rights: A Study of Their Interrelationships  
(Eastern Law House, 2004), 170.  

    55    State of Gujarat  v  Mirzapur Moti Kureshi Kassab Jamat  AIR 2006 SC 212; 
 Minerva Mills  v  Union of India  AIR 1980 SC 1789;  I.R. Coelho  v  State of Tamil 
Nadu  AIR 2007 SC 861.  
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 Laurence Tribe has attempted diagrammatic representations of the rela-
tionships between various facets of equality, liberty, and the due process 
principle in establishing his theme that the invisible Constitution is influ-
enced by structural relationships and fundamental beliefs of the society.   56    
The mutual triangular relationships between life, liberty, privacy, prop-
erty, and governmental power operating at a plane where legislative and 
judicial powers interact highlight the need to carry out constitutional 
analysis with reference to relationships. Similarly, the centrifugal and cen-
tripetal relationships or circular movements operating at different phases 
interact on the axis that combines or balances stability over time (that pulls 
towards the past) and capacity to grow and adapt in response to a pull 
towards the future. 

 Relationships are resourceful in providing the basis for doctrines 
because of the impact of various overarching principles in the process. 
Structuralism as an approach to construct meanings on the basis of over-
arching values has produced the basic structure doctrine, golden triangle 
theory, separation of powers, positive dimensions of rule law, and so on.   57         

  Locating the Law   

 In relation to the research problem and with reference to research objec-
tives, the researcher needs to find the relevant law for analysis and dis-
cussion. This involves exhaustive search for the relevant law. Since all 
the legal norms connected with the concerned law have to be taken for 
analysis, the search should be careful, comprehensive, up-to-date, and 
fool proof. The starting point for the query is which law one would be 
searching for. This requires knowing the relevant facts calling for applica-
tion of relevant law. For example, when the research problem relates to 
legal protection of street vendors, a search for the common law position, 
ancient practices, constitutional position after  Sodan Singh ,   58    municipal 
law, law on public health, environmental law, law on octroi tax or sales 

    56   Tribe (n 31), 156–8.  
    57    Kesavananda Bharathi  v  State of Kerala  AIR 1973 SC 1461;  Maneka 

Gandhi  v  Union of India  AIR 1978 SC 597;  Indira Gandhi  v  Raj Narain  AIR 
1975 SC 2299;  Francis Coralie Mullin  v  Administrator Union Territory of Delhi  
AIR 1981 SC 746. See also S.P. Sathe, ‘Structuralist Interpretation’ in Jeffrey 
Goldsworthy (ed.),  Interpreting Constitutions: A Comparative Study  (Oxford 
University Press, 2007), 215–65.  

    58    Sodan Singh  v  New Delhi Municipal Committee  AIR 1989 SC 1988.  
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tax, law of finance, law on agricultural marketing, law on handicrafts, 
central or state law on street vendors, delegated legislation by the centre 
or state, and administrative notifications by the state or local bodies about 
facilities to be provided to the street vendors become relevant. 

 In locating the relevant law, legal dictionaries, references in cases, use 
of internet by key-word search and subject search, and manuals are of 
immense help. Searching official gazettes requires proper understanding 
of the numbering, reference, or documentation system. Search in epi-
graphs and inscriptions may also be necessary. For case law search, the 
researcher can take help from the digests, commentaries, textbooks and 
also from search engines of electronic database which provide a hit list of 
cases on the subject. Preparation of a working bibliography and checklist 
systematizes the work. 

 Customary laws are to be located in documentation made in official 
gazettes of districts or regions, archives, sets of affidavits submitted to 
court for proving particular usage having the force of law, and writings 
of anthropologists and sociological researchers. Thus, sole reliance on 
library-based sources will be inadequate in locating customs. Judgments 
and legal writings also provide evidence on the prevalence of customs. 
Principles of equity have to be gathered from books, cases, and journals.   

    Identifying the Status of Legal Norm in the Hierarchy   

  A legal system contains a hierarchy of legal norms which include inter-
national law, constitutional law, and ordinary law. Ordinary law in turn 
includes legislation, delegated legislation (which include the hierarchy 
of rules, regulations, by-laws and notifications), precedents (which 
again include hierarchy of decisions by the Supreme Court, whose sta-
tus again depends upon the strength of the quorum and decisions by 
High Courts) and customs having the force of law. According to the 
Kelsenian principle, each lower legal norm gathers validity from the 
higher legal norm in a legal system where all norms are interrelated. 
The ultimate norm to which ordinary law shall be binding is the grund-
norm, a term which is generally attributed to the Constitution. In order 
to know the normative or binding character of law we should know to 
which level of hierarchy that the concerned legal norm belongs. A pre-
condition for the performance of this task is to locate all the legal norms 
relating to the subject and classify them on the basis of their relative 
position in the hierarchy.  
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    Status of Sources in International Law   
 A researcher in international law should notice that the binding character 
of particular international legal principle depends upon the relative 
importance of sources of international law and state practice about the 
relationship between international law and municipal law. While the 
source of international law consists in the common consent of fam-
ily of nations, whether express or tacit, Article 38 of the Statute of the 
International Court of Justice enumerates the four sources to include: 
( i ) international conventions, whether general or particular, establishing 
rules expressly recognized by contesting states, ( ii ) international custom, 
as evidence of a general practice accepted as law, ( iii ) the general prin-
ciples of law recognized by civilized nations, and ( iv ) subject to the provi-
sions of Article 59, judicial decisions and teachings of the most highly 
qualified publicists of the various nations, as subsidiary means for the 
determination of the rules of law. In order to have valid international cus-
tom there should be: ( i ) a sufficiently uniform practice through repetition 
of acts by the states, and ( ii ) the belief that such a practice is obligatory, 
a psychological element reflecting  opinio juris sive necessitatis  (an opinion 
of law or necessity). 

 The primacy of treaty over custom or vice versa is a debatable question.   59    
While the former argues for superiority of specific commitment over gen-
eral obligations, the latter stance relies on community force to nullify the 
formal compact. The true position appears to be that both are different 
forms of one essential element, namely, the agreement of the subjects of 
international law. Treaties stand above declarations in the matter of legal 
enforceability whereas protocols and reservations constitute limitations 
upon treaties. But when the values propounded by a declaration as that 
of the Universal Declaration of Human Rights (UDHR) reflect  jus cogens  
(compelling law) and to be treated as part of customary principles of 
international law, it will have more validity. 

 About the general principles of law and judicial decisions of civilized 
nations, courts have proceeded on case-by-case approach. Regarding the 
binding character of international law, theories recognizing automatic 

    59   As per the  Restatement of Law , a treaty subsequent to international custom, 
deviating from it, prevails over it whereas customary principles of international 
law developed through state practices subsequent to a treaty and deviating from 
it prevails over treaty. The George Washington International Law Review,  Guide 
to International Legal Research  (LexisNexis, 2011), 27.  
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incorporation and specific adoption have provided for different types 
of approaches. While the former, as prevalent in the United States 
of America, entails its supremacy and binding effect of treaties upon 
municipal law, the latter waits for legislative action of the national legis-
lature to absorb the treaty principle. The question of superiority of one 
over the other depends upon the practice of the concerned state. The 
emerging trend in Commonwealth countries is to judicially recognize 
international human rights principles and give them effect in municipal 
law by interpretation and adoption. The Bangalore Declaration and its 
impact in cases such as  Vishaka ,   60     Chandrima ,   61    and  Nilabati    62    is an 
important development that has bearing upon the status of interna-
tional legal norms.   63      

    Status of Constitutional Law   
 There are immense justifications for supremacy of the Constitution within 
the legal system: need for control of power, balancing of competing 
power centres through inter-organ and intra-organ controls and inter-
governmental controls, eternal validity of fundamental human freedoms, 
orientation towards welfare, arrangement for social harmony in the con-
text of multicultural society and protection of the vulnerable—women, 
children, Dalits, tribal people, and minorities.   64    The analysis of provi-
sions incorporating these values should proceed with the awareness that 
it is the Constitution, which should serve for ages to come, that is going 
to be interpreted.   65    

 Analysis of the text is a starting point, and it provides the basis for con-
structing the meaning. But too literal an interpretation will be fallacious. 

    60    Vishaka  v  State of Rajasthan  AIR 1997 SC 3011.  
    61    Chairman, Railway Board  v  Mrs Chandrima Das  AIR 2000 SC 988.  
    62    Nilabati Behera  v  State of Orissa  AIR 1993 SC 1960.  
    63   P. Ishwara Bhat and Shubhangi Bajaj Bag, ‘Judiciary and Protection of 

Human Rights: A Focus on the Bangalore Principles Impact’, (2015) 1,  Journal 
of West Bengal Human Rights Commission , 139–56.  

    64   Most of them constitute basic structure of the Constitution. See 
 Kesavananda Bharathi  v  State of Kerala  AIR 1973 SC 1461.  

    65   Chief Justice John Marshal observed, ‘A constitution is framed for ages to 
come, and is designed to approach immortality as nearly as human institutions 
can approach it,’ in  Cohens  v  Virginia  19 US (6 Wheaton) 264, 387 (1821); also 
see  McCulloch  v  Maryland  17 US (Wheaton) 316 (1819).  
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For example, to interpret that suspension of personal liberty during emer-
gency cannot tolerate providing of a remedy when remedy is not sus-
pended becomes fallacious, and goes against the concept of rule of good 
law. Only an integrated understanding of Articles 359 and 226 can be 
the proper approach even with a textualist approach.   66    Identifying the 
status of particular interest, say for example, humane condition at the 
workplace as a directive principle of state policy rather than a right under 
the golden triangle of equality, freedom, and dignified life would not have 
produced a judgment such as  Vishaka .   67    Overarching of several provisions 
or values within the Constitution has a beginning in ALR, but it goes 
beyond to absorb the techniques of structuralism. 

 When the issue relates to determining the border of power in case 
of conflict between two or more power holders, courts employ a literal 
analysis but do not hesitate to get clues about the original intention or 
reason for avoidance of mischief. In the hands of an activist judiciary the 
word ‘appropriate proceeding’ in Article 32 could get a meaning that 
the proceeding shall be appropriate for protection of right rather than a 
conservative approach that whatever judiciary lays down formally or in 
practice shall be appropriate proceeding. Analysis of the constitutional 
provisions does not confine to those provisions alone but in a good num-
ber of circumstances enters into interpretation of statutes in light of those 
constitutional provisions. Where legal questions are intertwined with 
issues related to Constitution and ordinary law, such analysis becomes 
logical. Many a time, constitutions and laws provide for non-obstante 
and non-derogation clauses, and suggestions about superiorities and sub-
ordinations. Some exceptions might have been carved out for prevalence 
of ordinary law in spite of its inconsistency with constitutional law, as can 
be seen in the case of Ninth Schedule. 

 Determining the status of legal norm becomes crucial for conducting 
analysis. In a federal system that provides for multiplicity of jurisdictions, 
determining the legal competence to enact a law triggers the question of 
status determination. For example, a regulation enacted by the central 
government under the Environment Protection Act which has the basis 
in Article 253 may debatably prevail over an inadequate type of ground-
water regulation under state law.   

    66   Dissenting view of H.R. Khanna J. in  A.D.M. Jabalpur  v  Shivkant Shukla  
AIR 1976 SC 1207.  

    67    Vishaka  v  State of Rajasthan  AIR 1997 SC 3011.  
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    Status of Legislative Norms   
 Regarding the determination of status of ordinary law, the researcher’s 
task calls for utmost care, especially to determine whether a piece of stat-
ute is amended, repealed, or was revived after repeal of a repealing statute. 
When the question is about recently enacted legislation, whether it or 
any of its part has been commenced through notification in the official 
gazette becomes important. In the context of reorganization of states, 
where past laws are continued in the reorganized territories, which law 
is to be applied in which territorial part requires status-related analysis. 
Since the approach to ordinary statute depends upon the character of the 
subject that law governs, identifying its nature, whether it is a tax statute, 
criminal law, family law, property law, social reform law, human rights 
law, or procedural law becomes crucial for analysis. 

 Most modern legislation provide for rule-making power. Determination 
of legal status of the concerned delegated legislation compels the 
researcher to know whether all the formalities, such as consultation, lay-
ing, and notification are complied with and whether the delegated legisla-
tion is substantially or procedurally ultra vires the enabling legislation or 
the Constitution. Sometimes, administrative directions or instructions 
resemble delegated legislation in form and appearance. Finding its true 
status is crucial in understanding its legal impact. In those circumstances 
where administrative directions are enforceable, analysis about existence 
of that circumstance is important.  

    Status of Precedents   
 In the matter of precedents, status determination becomes important to 
distinguish between binding and persuasive precedents and those to be 
ignored. Hierarchy of courts and hierarchy of benches have produced 
the predicament of looking at this distinction in the common law coun-
tries. In the Continent, where the factor of hierarchy is not an established 
practice, there is scope for free flow of ideas in any direction, even from 
bottom to top. But common law countries engage in threshold discus-
sion about the binding or persuasive character of precedents. While apex 
courts are not bound by their own decisions rendered by smaller benches 
in the past, all the lower courts are bound by all the decisions of the 
Supreme Court irrespective of bench strength.   68    

    68   Constitution of India, art 141.  
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 All precedents will not have the same persuasive effect. If the prec-
edent involves closely divided plural views, or when a certain important 
point of law is not properly argued, or some older precedent is ignored 
because of which the judgment has become per incuriam or is in conflict 
with other judgments or opposed to statutory provisions and thus has 
become erroneous or became ineffective because of a subsequent legisla-
tion modifying or nullifying the proposition laid down in the judgment, 
the precedent suffers reduced value or even extinction.   69    There are also 
factors which strengthen the binding or persuasive effect of the precedent: 
consistent following, prevalence for long duration, social recognition, 
statutory confirmation, and community reliance. Further, whether the 
judgment has retrospective effect or whether it provides for prospective 
overruling becomes crucial in knowing its effect.   

    Status of Customs   
 Insofar as customs are concerned, locating their existence, identity, and 
continuance, and determining their status vis-à-vis other legal norms 
become important tasks for the analytical researcher. Jurists have enumerated 
certain essential requirements which a custom must satisfy for its judicial 
recognition. The essentials as laid down by Blackstone are as follows: 

      1.  Immemorial antiquity: The custom must be in existence for a long 
time, that is, time whereof the memory of man does not run contrary. 
It is interesting to note that in English law, a custom will be accepted 
as a source of law only if its antiquity is established since  ad  1189.   70    
In India, it is well recognized that antiquity is essential for the recog-
nition of a custom. However, no fixed period, as indicated in English 
law, has been specified under Indian law.  

   2.  Continuance: It is essential that the custom is followed continuously. 
However, active exercise of the custom is not the essence of this test; 
the claim to enforce the custom must not have been abandoned or 
interrupted during this period.  

   3.  Custom must be reasonable: Though it is difficult to judge the rea-
sonableness of a custom as it is subjective, certain standards have been 

    69   For a detailed discussion, see Fitzgerald (n 2). Also see A. Lakshminath, 
 Judicial Process and Precedent  (4th edn, Eastern Book Co., 2016), 391–4.  

    70   Blackstone, cited in C.K. Allen,  Law in the Making  (7th edn, Clarendon 
Press, 1939; Universal Law Publishing 1997), 72–3.  
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established on which the court proceeds. The courts are not at liberty 
to disregard a custom whenever they are not satisfied as to its absolute 
rectitude and wisdom. But when a custom shocks the conscience with 
severely evil consequence, then the custom will lose much of its force and 
validity. The test of reasonableness should be based on the overall social 
acceptance of such custom, unless it is anathematic to basic reasoning.  

   4.  Conformity with statute: A legislation cannot be declared void on the 
ground that it is against an established custom. However, custom loses 
its force if the same is against a law enacted by either the Parliament or 
the state legislature.     

 In view of constitutional recognition and protection of social customs 
of tribal communities, and the policy of panchayat law, family law, and 
property law to accommodate customs of the communities, the iden-
tification of such customs determines which law shall be applied. The 
Panchayat (Extension to Scheduled Areas) Act, 1996, stipulates that the 
state legislation on panchayats shall be made in consonance with the cus-
tomary law, social and religious practices, and traditional management 
practices of community resources (section 4).   71    This contemplates preva-
lence of customary law over legislation. Applying this provision, in the 
Niyamagiri Hill case, the Supreme Court entrusted the responsibility of 
deciding whether any mining activity in the mountain would violate the 
religious rights of the tribal forest dwellers in a gram panchayat.   72    

 In determining whether a custom is valid, the tests laid down by 
Blackstone have been applied in family law in various cases. In determin-
ing the existence of constitutional convention, courts examine whether 
the said convention is consistently followed, whether observed for a long 
duration, creating an expectation of its observance, and whether ratio-
nally accepted by the power addressees as explicit in  S.R. Bommai    73    and 
 SCARA  cases.   74    In distinguishing custom having the force of law from its 
inchoate stages such as usage, habit, and practice, the courts look at these 
legal aspects and not psychosocial dimensions.    

    71    Union of India  v  Rakesh Kumar  AIR 2010 SC 3244;  Tekaha A.O.  v 
 Sakumeren A.O.  AIR 2004 SC 3674.  

    72    Orissa Mining Corporation Ltd  v  Ministry of Environment and Forest  AIR 
2013 SC (Supp) 191.  

    73    S.R. Bommai  v  Union of India  AIR 1994 SC 918.  
    74    Supreme Court Advocates-on-Record Association  v  Union of India  AIR 1994 

SC 268.  
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    Finding the Meaning of Legal Norm: 
Analysis and Synthesis   

  After understanding the status of legal norm, finding its implication is the 
next task for the analytical legal researcher. As discussed above, bringing 
out meanings, silences, and relationships is significant in understanding 
the legal norm. In this section of the chapter, the focus is on the technique 
of finding the meaning of legal norm, which is in the form of international 
law, constitutional law, legislation, precedent, custom, and equity. It will 
be argued that instead of confining to a cold positivist approach within the 
Austinian framework, the neo-analytical approach, which considers that 
an understanding of social recognition, minimum moral base, and inter-
disciplinary operation of legal reasoning are essential for analysing the law, 
would compel the legal researcher to hop the borders of ‘the province of 
law’ which is said to be determined exclusively on the basis of normative 
principles. 75   

    International Law   
 While Austin declined to consider international law as law, and even 
described it as positive morality, modern international law finds its binding 
force in the consent of nations. As Stephen Hall notes, ‘The single most 
striking feature of the international legal system is its decentralized, 
consensual, and relatively primitive character.’   76    Hence, research in 
international law should proceed by looking at the hierarchy of sources, 
understand their relative importance by focus on consent, and attribute 
meanings by holistic reasoning. The Vienna Convention on the Law of 
Treaties, 1969, states that ‘[a] treaty shall be interpreted in good faith in 
accordance with the ordinary meaning to be given to the terms of the 
treaty in their context and in light of its object and purpose’.   77    In case 
it is drafted in a plurality of languages, the treaty in authentic language 
shall be the guiding factor.   78    The interface between treaties and customs, 
absence of hierarchy of courts and tribunals, accommodation of general 

    75   John Austin,  The Province of Jurisprudence Determined , edited by Wilfred 
E. Rumble (Cambridge University Press, 1995).  

    76   Stephen Hall, ‘Researching International Law’ in McConville and Chui 
(n 6), 181–206, 182.  

    77   Vienna Convention on the Law of Treaties, 1969, art 31(1).  
    78    United States  v  Percheman  32 US (7 Pet.) 51 (1833).  
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principles of civilized legal systems, and opinions of respectable publicists 
call for flow of persuasive views and construction of meaning on the basis of 
inductive reasoning. The apparent gaps are filled up by drawing from what 
Bin Cheng calls the essential qualities of juridical truth itself.   79    A soft law 
might become quite strong due to incessant following by community 
of nations.   80    For going beyond legal norms and for looking to the state 
practices and consideration of human rights, the researcher has to use 
interdisciplinary study.   

    Constitutions   
 In the matter of expounding written constitutions, a tradition has emerged 
to the effect that it is an effort to gather the distillate wisdom of the soci-
ety to have good governance with values of human rights, democracy, 
national unity, and welfare rather than addressing a legislative product of 
transient majority.   81    The socio-economic realities, political policies, and 
moral visions enter into the interpretational process. The sui generis char-
acter of the Constitution makes it not amenable to ordinary legal method 
of analysis. In spite of cogent reasons for special method of analysis, the 
need to analyse cannot be dispensed with. Even the value-based interpre-
tations triggered by high judicial activism do use the process of analysis 
and the text continues to be the basis for big interpretations. Definition 
clauses, technical phrases, and express reference to the General Clauses 
Act, 1897, for interpretation attract application of principles of inter-
pretation. In fact, the General Clauses Act, 1897, is primarily meant for 
interpreting ordinary statutes. 

 Finding out the purpose of the provision in the context of the consti-
tutional scheme, looking at the historical data, and avoidance of absurdi-
ties are principles within the domain of statutory interpretation too. But 
constitutional interpretation has a greater purpose to serve, and has larger 
implications in the system of values. Hence, analysis in this sphere has a 
distinct approach. For example, while an isolated treatment of the rule 
of law principle of Magna Carta might yield a purely positivist result as 
happened in the  Habeas Corpus  case, an imaginative insight into its spirit 
would bring out the advantage of the rule of good law by overarching 

    81    Marbury  v  Madison  (1803) 1 Cranch 137 (US).  

    79   Bin Cheng,  General Principles of Law as Applied by International Courts and 
Tribunals  (Stevens, 1953), 24.  

    80   Hall (n 76), 203.  
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various clauses, as the dissenting judge did in the very same case.   82    Natural 
law ideologies and judicial philosophies have greatly influenced the pro-
cess of constitutional interpretation.   83      

    Legislation   
 Analysis of a statute requires examination of its legislative policy, which 
is the backbone of law. The focus on legislative policy has several dimen-
sions for analysis and multiple applications: 

      1.  Discourse on legislative policy is the method of unearthing the impli-
cation of a legislative provision. For example, the change in sentencing 
policy introduced in the Code of Criminal Procedure, 1973 (CrPC) 
in the matter of capital punishment for murder makes it imperative 
that life imprisonment is the rule and death penalty is an exception, 
has guided the judiciary in imposition of death penalty.   84     

   2.  Judiciary’s engagement with legislative policy enables the decision of 
whether the delegation of legislative power is with adequate guidance, 
control, and limits, and whether the essential legislative function is 
performed by enacting the enabling legislation.   85     

   3.  The question whether the conferment of administrative discretion 
is untrammelled or whether it is within clear guidelines attracts dis-
course on legislative policy.   86     

   4.  Regarding the method of identifying legislative policy in the cir-
cumstances of (2) and (3) above, the courts search for them in the 
preamble, statement of objects and reasons, legislative history, and 
the operative part of the legislation, which confers rights or imposes 

    84    Mahesh Dhanaji Shinde  v  State of Maharashtra  AIR 2014 SC (Supp) 517; 
 Swamy Shraddananda  v  State of Karnataka  AIR 2008 SC 3040;  Bachan Singh  
v  State of Punjab  AIR 1980 SC 898;  Jagmohan Singh  v  State of U.P.  AIR 1973 
SC 947.  

    85    Mahalakshmi Sugar Mills Co Ltd and Another  v  Union of India  AIR 2009 
SC 792;  Hari Shankar Bagla  v  State of MP  AIR 1954 SC 465;  In re Delhi Laws  
AIR 1951 SC 33.  

    86    Ramakrishna Dalmia  v  Justice Tendulkar  AIR 1958 SC 538;  In re The 
Special Courts Bill  AIR 1979 SC 478.  

    82    A.D.M. Jabalpur  v  Shivkant Shukla  AIR 1976 SC 1207.  
    83   John Ely,  Democracy and Distrust: A Theory of Judicial Review  (Harvard 

University Press, 1981).  
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obligations or creates institutions and mechanisms. Courts sometimes 
go beyond the framework of law in this process. Courts also decide 
whether the exercise of rule-making power   87    or discretion conform to 
legislative policy,   88    and invalidate those which fail to conform.  

   5.  Since legislative policy is a principle itself in Dworkinian sense, courts 
deviate from the usual approach of abstinence from interfering with 
policy matters in executive decisions, and decide their validity in spite 
of exclusion of judicial review.   89     

   6.  Since legislative policy is a product of public opinion, legislation’s 
interface with public opinion is relevant information in understand-
ing the law’s implication.   90     

   7.  Meanings of words, clauses, and provisions are culled out in light of 
legislative policies.     

 In the analysis of legislations, a vast body of rules of interpretation 
has made a great contribution.   91    Syntactic and semantic usage, gram-
matical and literal constructions, technical meanings to the words used 
in technical sense, context of the words with which they are related, 
purpose and spirit of the law, and internal construction devices are used 

    87    Kerala Samsthana Chethu Thozhilali Union  v  State of Kerala  AIR 2006 
SC 3480.  

    88    Nair Service Society  v  State of Kerala  AIR 2007 SC 2891;  J.K. Industries Ltd  
v  Union of India  AIR 2007 SC (Supp) 1047.  

    89    Bombay Dyeing and Mfg Co Ltd  v  Bombay Environmental Action Group  
AIR 2006 SC 1489.  

    90   Allen (n 71), 428–31, citing A.V. Dicey,  Law and Public Opinion in 
England  (Macmillan, 1926).  

    91   According to the Law Commission of India: 

   It is [a] well settled principle of law that as the statute is an edict of the 
Legislature, the conventional way of interpreting or construing a statute is 
to seek the intention of legislature. The intention of legislature assimilates 
two aspects; one aspect carries the concept of ‘meaning’, i.e., what the 
word means and another aspect conveys the concept of ‘purpose’ and 
‘object’ or the ‘reason’ or ‘spirit’ pervading through the statute. The 
process of construction, therefore, combines both the literal and purposive 
approaches. The Law Commission of India,  183rd Report on the General 
Clauses Act, 1897  (November 2002) <http://lawcommissionofindia.nic.in/
reports/183rpt.pdf> accessed 1 May 2019, 7, para 3. Also see  Competition 
Commission of India  v  SAIL  AIR 2010 SCW 6238.    
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in finding the meanings of words and clauses. The character of the law, 
the relationships of various principles and clauses, and consequences of 
interpretation also enter into judicial estimation. The fact that courts 
equally rely upon external aids such as legislative debates, history, 
dictionaries, and international law points to the serious limitations of 
legalistic construction.   92      

    Precedents   
 Precedents constitute another important resource for analysis of legal 
principles. Their changing values along with hierarchy have already been 
noted. How to read and understand a judgment and how not to read a 
judgment in the course of legal study belongs to the domain of judicial 
process. Formal aspects of a judgment include citation, quorum, jurisdic-
tional statement, and case history. Its substantive parts have descriptive 
and argumentative discourse on the listed issues. Narration of facts or 
the outcome of a lower court’s decision raises questions of facts on whose 
basis legal issues are to be decided. The contentions of contesting parties 
on questions of facts and law, the court’s own analysis and estimation of 
legal position, reference to precedents, the court’s findings and conclu-
sion form the substantive part. 

 The authority of a precedent lies in its ratio decidendi. It is a principle 
of law acted upon by the court in the case.   93    Courts generally follow 
the doctrine of stare decisis as it ensures uniformity. However, the 
Supreme Court is not bound by the rule of stare decisis. Its decisions are 
binding upon all the courts and tribunals within the territory of India. 
Observations in a judgment not essential for the decision of the case are 
termed obiter dicta. Such observations do not lay down any principle of 
law, but may be followed by the courts in subsequent judgments. 

 A prominent method of identification of ratio decidendi is by 
ascertaining the facts treated as material by the judge along with his 
decision on those facts.   94    Another method is by examining whether the 

    93   Fitzgerald (n 2), 175.  
    94   A.L. Goodhart,  Essays in Jurisprudence and the Common Law  (Cambridge 

University Press, 1931), 1, cited in Fitzgerald (n 2), 181.  

    92   P.St.J. Langan (ed.),  Maxwell on the Interpretation of Statutes  (LexisNexis, 
1969); A.K. Patnaik (ed.),  Justice G P Singh on Principles of Statutory Interpretation  
(10th edn, LexisNexis, 2016).  
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court would not have arrived at the same decision but for the proposed 
principle by employing reversal of the proposition test.   95    

   The  ratio decidendi  is the underlying principle, namely, the general reasons 
or the general grounds upon which the decision is based on the test or 
abstract from the specific peculiarities of the particular case which gives 
rise to the decision. The  ratio decidendi  has to be ascertained by an analysis 
of the facts of the case and the process of reasoning involving the major 
premise consisting of a pre-existing rule of law, either statutory or judge-
made, and a minor premise consisting of the material facts of the case 
under immediate consideration.   96      

 The ratio decidendi of a judgment has to be found out only on reading 
the entire judgment and not its isolated parts or sentences.   97    

 According to Justice Dipak Misra, ‘[O]bservations of courts are nei-
ther to be read as Euclid’s Theorems nor as provisions of the statute and 
that too taken out of their context. The observations must be read in the 
context in which they appear to have been stated…. They interpret words 
of statutes; their words are not to be interpreted as statutes.’   98    

 The influence of social and economic factors, political environment, 
judicial philosophy of individual judges, type of legal education and train-
ing, type of issues involved in cases, and judicial tradition upon judicial 
process has been considerable.   99    Thus, a purely legalistic approach in the 
assessment of judicial decisions will fail in objective estimation.   

    Customs   
 In bringing out the meaning of customary law, the courts look into the 
raison d’etre behind it. For example, in the context of social customs of 

    95   Eugene Wambaugh,  The Study of Cases: A Course of Instruction in Reading and 
Stating Reported Cases, Composing Head-Notes and Briefs, Criticising and Comparing 
Authorities, and Compiling Digests  (Little, Brown and Company, 1891), cited in 
Fitzgerald (n 2), 180.  

    96    Krishna Kumar  v  Union of India  AIR 1990 SC 1782.  
    97    Islamic Academy of Education  v  State of Karnataka  AIR 2003 SC 2734; 

 State of Orissa  v  Mohd Illiyas  AIR 2006 SC 258.  
    98    Arasmeta Captive Power Company Private Limited  v  Lafarge India Private 

Limited  AIR 2014 SC 525.  
    99   Benjamin Cardozo,  The Nature of the Judicial Process  (Yale University Press, 
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tribal people relating to habitation in forest land, the Supreme Court 
observed in  Samatha : 

   Tribals were the first settlers in this country but they were gradually 
pushed back to the forests and hills by subsequent settlers who were non-
tribals. The forests and hills provided a natural barrier and isolated the 
tribals from people living on the plains. On account of their isolation, they 
remained illiterate, uneducated, unsophisticated, poor and destitute and 
developed their own society where they allowed themselves to be governed 
by their own primitive and customary laws and rituals.   100      

 Essentiality of these customs for their life and livelihood is brought out 
here. Justice K. Ramaswamy in his dissent in  Madhu Kishwar    101    took sup-
port from anthropological studies to the effect that tribal laws are guides 
to attitude and practice in their social life, backed by social sanction and 
fear of social ridicule; that they stand for family’s stability, solidarity, and 
sustenance; and that to reduce tribal customary laws into a formal, tech-
nical, straightjacket frame is likely to rob it of its vitality and strength. It 
will expose the innocent, gullible tribal communities to the machinations 
of touts, middle-men, and so on. The customs which differ, in whatever 
magnitude, from one community to other, would help exploitation of 
the tribal communities by application of traditional law. Their relevance, 
freshness, and vitality to a considerable extent, and competence to render 
justice would get weakened, if their base in fairness is not perceived. 
In order to avoid such a situation, reading the customs in light of the 
principle of equality and extending the rights of males to females also was 
greatly needed, he broadly reasoned. 

 In  Rakesh Kumar    102    the Court considered the issue of exclusive res-
ervation for tribal people in scheduled areas for having a substantive 
representation of tribal people in panchayats in light of the Bhuria 
Committee’s elaborate report about the long-standing harmonious rela-
tion of the tribal communities with nature with an approach of sustain-
able development and their fond inclination to protect the interests of 
many tribal societies which had their own customary laws, traditional 
practices, and community ethos. The customary laws had significant 
bearing on the social and economic life of the tribal communities, and 

    100    Samatha  v  State of A.P.  AIR 1997 SC 3297.  
    101    Madhu Kishwar  v  State of Bihar  AIR 1996 SC 1864.  
    102    Union of India  v  Rakesh Kumar  AIR 2010 SC 3244.  
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their protection by panchayat bodies composed of tribal representatives 
was appropriate. 

 For the origin, spirit, and social base of customs, and the need to con-
sider these factors while understanding their rationale, it is appropriate to 
go to C.K. Allen’s classic work.   103    He refers to the view that customs are 
born in corporate life of a society through conviction-based human con-
duct or sustained social practice. Filtering off irrational customs is well 
within the competence of social life.   104    Either by curiosity of psychology 
or by what Tarde calls natural impulse, human beings involve in imita-
tions of conducts or practices of others.   105    Repetitions of such imitations 
resulting in habit; continuation of habit resulting in usage; following of 
usages with expectations of similar response from others getting the legal 
attributes; and usage having the force of law maturing into customary 
law are the metamorphoses through which social behaviour or common 
conscience fructifies into a source of law. 

 While custom ensures its stabilizing feature because of imitative influ-
ence, juristic interpretation of customs with a pinch of rationalism could 
shape their contours in the course of time.   106    Subsequently, when the 
judiciary began the scrutiny of custom by looking at the factors of antiq-
uity, continuance, peaceable enjoyment, certainty, and consistency on 
the basis of evidence, it superadded the requirement of reasonableness 
substituting the role of jurists,   107    and the questions asked were whether 
reasonable, honest, and fair-minded men would adopt it or whether it is 
in accordance with the fundamental principles of right and wrong.   108    If 
it has a discriminatory effect, or is prejudicial, or inflicts loss without a 
benefit in consideration or is illegal or causes patent injustice, the custom 
may be declared unreasonable, and hence invalid.   109    

 In the Indian context, testing customs in light of constitutional 
rights or norms has not been well established, as evident from  Madhu 
Kishwar .   110    In  SCARA , while determining the existence of a  constitutional 

    103   Allen (n 71), 61–6; Gabriel De Tarde,  Les Lois de l’Imitation  (Kime 
Editeur, [1890] 1993), 349.  

    104   Allen (n 71), 95–7.  
    105   Allen (n 71), 103.  
    106   Allen (n 71), 104, 116.  
    107   Allen (n 71), 130–43.  
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convention, which is also one kind of customary law, the Supreme Court 
employed the triple test: What are the precedents? Did the actors in the 
precedents believe that they were bound by a rule? Is there a reason for 
the rule?   111    The justification for the rule with reasons becomes crucial 
in the process of filtration. Against the backdrop of unusual beliefs and 
practices, whether religious or non-religious, social or cultural, the appli-
cation of the test of reasonableness to customs becomes appropriate in 
order to uphold human rights and humanist values.   112    

 A threadbare analysis of the whole body of law on a chosen research 
problem puts the researcher on to the challenging task of weaving the 
strands of thoughts to consolidate through synthesis a presentable fabric 
of coherent propositions. What was deconstructed into several compo-
nents is to be now integrated to give meaningful answers to the research 
questions framed in the beginning. Synthesis involves imaginative over-
arching of meanings, silences, and relationships of legal principles that are 
analysed. The hypothesis conjectured with reference to research questions 
is to be tested by putting questions based on antithesis. The synthesis of 
a new idea that combines thesis and antithesis expands the horizon of 
knowledge. Perspectives based on lofty values such as human rights, wel-
fare, democracy, and social harmony provide valuable input in building 
the theme. 

 * * * 

 Knowing the law is a precondition for its application, defence, criti-
cism, and even reform. But knowledge becomes comprehensive when 
legal principles or concepts are understood minutely by going into each 
of the elements and exposing the law by integrating meanings, silences, 
and relationships. The mutual triangular relationships between the 
point of dissemination, linguistic intention, and societal understanding 
in receiving and realizing the norm establish the meaning. Undisclosed 
major premises and interstices of law provide a rich resource for the 
judiciary to cull out hidden meanings. Linking various concepts and 
balancing amidst power centres provide further inputs for gathering 
meaning. 

    111    Supreme Court Advocates-on-Record Association  v  Union of India  AIR 1994 
SC 268.  

    112   For example, blind belief–based practices such as  narabali  or human 
sacrifice; see  Sushil Murmu  v  State of Jharkhand  AIR 2004 SC 394.  
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 Analytical legal research, which overarches all these resources of mean-
ings, thrives on the exhaustive collection of data from various sources. 
Appropriate identification of norms in the hierarchy of legal sources is a 
technical and crucial task in ALR. Expository research has the significant 
dimension of constructing accurate legal position by surveying, scrutiniz-
ing, and interpreting the whole gamut of international, constitutional, 
legislative, judicial, and customary sources of law. One significant finding 
is that in the process of legal exposition, it is not possible to confine to 
the black-letter law culture, and it is essential to go beyond, and search 
for values in the larger social domain. Thinkers of the neo-analytical 
school have crossed the Rubicon for good, expanded the province of 
jurisprudence, and inspired analytical legal researchers to transcend the 
normative discourse. 

 Analytical legal research is prerequisite for doctrinal, historical, com-
parative, and empirical legal research. Being the oldest method in legal 
research, it greatly helps the legal profession in its day-to-day work, and 
sustains millions of legal professionals. Its close nexus with other methods, 
in order to both assist and to gather support, has made it both prominent 
and indispensable.       


